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Wered Ben-Sade (JHEIAWZEH)

The Labor Tribunal System: Uniqueintegration of mediation and adjudication

The question of how to combine mediation and adjudication is one
of the key questions in any dispute-resolution system. It attains
paramount importance when mandatory rights are involved, unbalanced
power relations exist, or any of the parties is an organization or a group.’
Most labor disputes can be characterized by all three features. In my
PhD thesis’ I aim to develop a general theoretical concept of this
interplay, and to illustrate it by comparing relevant labor dispute-
resolution procedures in Israel and Japan®’ Recently, I was fortunate to

be invited to Japan for ten days as a Project Researcher by the GCOE program to advance my
comparative research of the Labor Tribunal System (LTS) and the Labor Commissions. Special thanks
are due to Professors Kazuo Sugeno, Takashi Araki and Masahiko Iwamura for having made this
research visit possible and fruitful. I also thank them, along with Nobunori Ishizaki, Makoto Jouzuka,
Yoshiaki Ukai, Hiroshi Watanabe and Ruichi Yamakawa for their helpful interviews and their
indispensible help in enabling me to achieve a better understanding of the LTS and the Labor
Commissions.

In view of the size constraints of this paper, I shall focus on the Japanese LTS, a speedy’ non-
contentious tri-partite’ procedure established within the district courts to mediate and, if mediation
proves unsuccessful, to suitably adjudicate individual labor disputes.’ Here are some of my findings
regarding the integration of mediation and adjudication within the LTS:

* The photograph was kindly prepared for the press by Elisheva Werner-Reiss.

Since then mediation is more complicated (e.g. who may represent the group in the mediation). If the
other party is an individual then the case also fits the previous category of unbalanced power relations.

* Supervised by the Professors Guy Mundlak (Faculty of Law and the Department of Labor Studies in
the Faculty of Social Sciences, Tel Aviv University) and Eli Salzberger (Dean, the Faculty of Law, The
University of Haifa).

In continuation to my LLM on “Coexistence of Adjudicative and Facilitative Functions in the
Japanese Labor Commissions: A Case Study on a Basic Issue of ADR” (Master Thesis, the Graduate
School of Law and Politics, the University of Tokyo) (in Japanese).

Article 15(2) of the Labor Tribunal Act (LTA) requires the tribunal as a rule to dispose of cases
within three sessions.

° The Labor Tribunal Committee (LTC) comprises one career judge and two part-time experts in labor
relations (representatives of workers and of management), all of equal authority.

® T. Araki, “Establishment of the Labor Tribunal System: Lay Judge Participation in Japanese Labor
Proceedings”, Final Draft from Feb 2009, to be published in the Journal of the Japan-Netherlands
Institute, p. 89. Judge Jouzuka who was charged with establishing the Labor Tribunal System
characterized the new tribunal as providing “triple-S” justice: speedy, specialized, and suitable
(interview with author, May 22nd, 2009).

Statistics of the Labor Tribunal System until March 2009, compiled by the Supreme Court (on file with

author).

18



1. Successful debut: The LTS has been operating now for three years (since April 20006).
Originally, a yearly caseload of 1500 was expected. Whereas in the first year there were fewer cases
(1193), by the third year the number of cases annually has roughly doubled.” While this partly reflects a
general increase in the number of labor disputes due to the economic crisis, it also reflects the
changing tendency to bring more cases to the labor court rather than to the general courts or instead of
settling the disputes outside of the courts. This increase seems to be a good indicator of the high
satisfaction rate of the users (employees, employers and lawyers) with the system®. Considering that the
average time for completing a case is 74 days’ and that approx. 70% of the cases end with mediation
(and an additional 10% by a non-disputed Shinpan),” the satisfaction is obvious."

Thus, also the representatives of the Study Group whom I interviewed thought that the debut of
the system was rather successful. However some concern was voiced, that the LT also handles
complicated cases that were originally considered inadequate for this system, and thus does it in a way
that is too mediatory.”

2. The hybrid nature of the mediation: The authority to mediate is stated twice: in Article 1,
regarding the purpose of the law (“If there is a possibility to resolve the case by mediation, then the
committee shall try”) and in article 22, which deals with mediation. In contrast, although in civil cases
the judge often tries to settle the case, there is no article of law that defines this settlement role of
judges. Unlike family mediation, mediation in the labor tribunal is conducted within the general
proceedings of hearing the evidence, and not on special dates designated for this purpose (accordingly,
hearings are closed to the public) .

The mediation by the Labor Tribunal Committee (LTC) is an evaluative one, and yet aims for a
flexible solution. The committee is to mediate only after having formed its opinion regarding the

" The statistics are now done by Gregorian years. In 2008, 2052 cases were filed. However in the first

three month of 2009, already 720 cases were filed (compared with 877 cases in the first 9 month of 2006).
Statistics of the Labor Tribunal System until March 2009, compiled by the Supreme Court (on file with
author).

Apparently the increase in the number of cases includes many repeated players (H. Watanabe,
interview with author on May 20").
* The Labor Tribunal Committee must decide the case within three sessions (Labor Tribunal Act, Art.
15, Para 2). In practice 97% cases do: approx 24% end within one session, 36.5% within two, and only 37%
require the permitted three sessions.
" The Japanese term Shinpan means here the Labor Tribunal's decision, or award (see details below, at
“3. The hybrid nature of the Shinpan”). At this initial stage of research I prefer to use the original
Japanese term rather than a translation. The reason for this is that each translation-term, whether it is
“decision” (see K. Sugeno, Judicial Reform and the Reform of the Labor Dispute Resolution System, 3
Japan Labor Review, p.4-12 (2006); Araki (2009) Ibid fn 5) or “award” (see R. Yamakawa, Labor Dispute
Resolution in Japan: Recent Developments, Their Background and Future Prospects. E-labor news, 49
(2006)), has its own set of implications regarding its legal nature and it is this legal nature which is the
subject of my research.
" Though, apparently, to some of the lawyers it seems that the Tribunal forms its legal opinion a bit
too quickly.
”  Company lawyer N. Ishizaki-e.g. dismissal cases which involve unpaid overtime. The complexity
causes mediation without an evaluation of the rights and obligations of the parties, contrary to the intent

of the law (interview with author on May 25", 2009).
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obligations and rights of the parties.” Having formed its legal impression, the committee usually discloses
it to the parties (while in caucus) and uses it as a tool to convince the parties to mediate. Thus,
clarification of the issues and examination of the evidence serve both the mediation and the Shinpan, if the
mediation fails. This evaluative nature of the labor tribunal mediation sharply contrasts with the nature
of civil mediation, which is done by a committee of lay persons and is not based on the rights and
obligations of the parties. It is therefore unfortunate that both are termed “mediation” (choutei).” The
labor tribunal mediation is based on the rights and obligations of the parties, but the LTC also takes into
account the special circumstances of the parties, as well as labor relations practices. If a mediation
agreement is reached, it is written into the records of the court and has the same effect as a court
settlement.

3. The hybrid nature of the Shinpan: If the parties fail to reach a mediation agreement (or reject
the mediation proposal by the LTC) within three sessions, then the LTC delivers a Shinpan).” This Snpan
is not binding and either party may object, in writing, within two weeks. Such an objection nullifies the
Shinpan, and the case is automatically transferred to the ordinary civil procedure.” If no such objection is
submitted, the Shinpan becomes binding and has the same effect as a court settlement.

The Shinpan is a unique mix of mediative and adjudicative aspects, making it hard to classify in
one of the two categories. In order to analyze it, it seems useful to distinguish between the content and
the function of the Shinpan. Whereas the former has distinct mediative characteristics, the latter has
adjudicative ones. Thus, the Shinpan’s content is not bound by the obligations and rights of the parties,
but should shape an adequate solution, future-oriented, that mirrors the delicate legal situation. For
example, if a worker was unjustly dismissed, but is not interested in returning to work, the Shinpan can
order the employer to pay money in exchange for the unjust dissolution of employment, even though
such a remedy is not recognized by the Japanese law and thus cannot be given by the civil court.” If a
case is not clear-cut, but the worker is only 60%, or 70% right, then the Shinpan can mirror this fact,
whereas a regular court could have given only an “all or nothing” decision.

Furthermore, whereas the content of the Shinpan must comprise a “suitable” solution in which
the obligations and rights of the parties play a directing role but not a decisive one, the function of the
Shinpan is mostly an adjudicative one. It is similar to “non-binding arbitration”. Thus, while the Shinpan

¥ Opinions varied regarding the question whether it was ethical to advance mediation before the LTC

formed its legal impression.

" My understanding is that this confusion of terminology (the Japanese term Assen is the better term
for the mediative mediation), which appears also in other languages such as English (conciliation vs.
mediation) and Hebrew (gishur vs. pishur), reflects a basic confusion regarding the role of the third
party in mediation. W. Ben-Sade, “Mediation vs. conciliation: A cross-country, trilingual, terminology
mess”, the Israeli Law and Society Association International Conference “Global, Regional and Local:
Law, Politics and Society in Comparative Perspectives” Dec 24"-26", The Hebrew University of
Jerusalem.

¥ The law assumes that the Shinpan will be given in writing as a rule, and orally only as an exception
(Art 20, LTA), but in practice the rule has been reversed and most Shinpans are given orally.

' Sugeno(2006)(ibid fn 9), p. 10.

" Araki (2009) (ibid fn 5) p. 10, as well as interviews with author, e.g. M. Jouzuka(May 22"), N.
Ishizaki(May 25").

2006 to 2008 in 30-40% of the Shinpans no objection was submitted. The original expectation was that
in almost all the cases that a mediation agreement was not reached and thus a Labor Tribunal Shinpan
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often resembles the content of the mediation proposal, which was rejected by at least one of the parties,
it is given against the expressed wish of parties. Surprisingly, nevertheless in a significant percent of
the cases (30 to 58 percent),” the party who rejected the mediation proposal “gives up” and does not
object to the same content, handed as the Shinpan. The explanation is that whereas in the former case
the criterion was “acceptability”, in the latter the criterion is “tolerability” and the extra fees which
would accompany the law suit.

4. The scope of the issues subjected to the Labor Tribunal Mediation and to the Shinpan: It is generally
known that whereas adjudication is limited to the court files, mediation is more flexible, and if both
parties wish, can include issues beyond the court files. Thus presumably (1) The LTC would flexibly add
issues to the mediation, subject to both parties’ consents, whereas (2) the Shinpan would be limited to
the suit files. However, from a first analysis of the interviews that I conducted, both assumptions are
under debate, and there seem to be at least three opinions: (1) Since the Labor Tribunal mediation is an
evaluative one based on the merits of the case, both the mediation and the Shinpan are limited to the
issues mentioned in the LT suit files, (2) If the parties wish, mediation may add issues which are not in
the court files but the Shinpan is limited by the LT suit files, (3) Neither mediation nor the Shinpan are
bound by the suit files, and may include new issues that became known during the mediation attempt,
in order to compose a suitable solution. The flexibility regarding the scope of the Shinpan is possible
because also the Shinpan, at the end of the day, is not binding as it is nullified if a party objects.

The above debate has theoretical importance and deserves further deliberation. Note that
Opinion (3) treats the Shinpan as mediatory also in its function. However, in practice this debate has been
minor so far”. This may partly be attributed to the parties’ expectations of identity between the
mediation proposal and the Shinpan (objections abound when the two differ) caused assimilation: often
the mediation proposal is based on the legal impression of the parties’ claims, whereas the Shinpan is
sensitive to the parties’ needs. Thus often the two resemble each other, the Shinpan being merely a
“fine-tuning” or a “second thought” of the mediation proposal, taking into account the parties’
(negative) responses to it.

In sum, the mediative and adjudicative functions are closely integrated in the Labor Tribunal
System in a way that is unique both within and without Japan. This integration was a political
compromise between the labor union and the management representatives. The resulting integration is
at times ambiguous, but apparently it is this ambiguity that enables each party to keep supporting the
system, based on its own interpretation. It seems that it is this ongoing cooperation of all parties
involved, labor, management, and the judiciary itself, which enables this unique system to succeed.”

was given, at least one of the parties would object. Thus the 30-40% rate of no-objection was considered
surprisingly high. However, recently, in Jan-March 2009 the no-objection rate has exceeded 50% (in
March making an all high of 57.7%). Adv. Ukai voiced concern regarding this recent tendency of the
LTCs to compile the Shinpans in a way that matches the parties’ wish and thus avoid objection
(interview with author on May 21st).

Y For a brief discussion of this issue see symposium (K. Sugeno, Chairman) “Rodo Shinpan-kaiketsu
jirel kara mietekuru mono” (The Labor Tribunal-as seen from resolved cases”, Jurist (Dec 2008), 83 (in
Japanese), pp. 98-99.

* K. Sugeno (interview with author on May 21st).
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