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Hostile Takeovers and Defenses in Japan

Professor Hideki Kanda, Graduate Schools for Law and Politics, The University of Tokyo
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The Delaware Example

The Honorable Justice Jack B. Jacobs, Delaware Supreme Court
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Professor Curtis J. Milhaupt, Columbia Law School
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Takeover Law in Japan: Analysis and Perspectives
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The Honorable Justice Jack B. Jacobs, Delaware Supreme Court
Associate Professor Wataru Tanaka, Institute of Social Science, The University of Tokyo
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Relationship, The University of Tokyo

Niigata University

The Center for Japanese Legal Studies at Columbia Law School

Sponsors

Japan Securities Research Institute

Financial Research and Training Center, Financial Services Agency
The Ministry of Justice

Japan Law Foundation

Tokyo Stock Exchange Group, Inc.
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Julien Mouret (AHEIAWIZEH)

French Labor Law, Japanese labor law and comparative perspective: on the road
to core learning about Law and its actors.

About to complete a Ph.D. paper this year about law making
process in the field of labor law both in France and in Japan, I must
admit this research took me much further than I expected when
starting. This paper, submitted here as part of my recent mission of one
month at the global C.O.E. of the University of Tokyo will underline

some key points of my doctorate paper. A sort of appetizer in a way.

As a scholar researching and writing about comparative law, France and Japan, I was confronted
to the typical difficulties of comparative law. One might object this sounds even more sensible when you
choose to compare France and Japan, two countries with both a rich but fairly different histories and
political background. However, from a law perspective, the histories of France and Japan might be seen
as a tale of missed opportunities, at least concerning Civil Law, with the episode of the Code
Boissonnade. Generally speaking, Western countries imposed modern law to Japan. Law, and among the
general concept of law, Labor Law might have been seen in the Japanese society more like a
superstructure. This was especially true concerning individual labor relation, in which, traditionally, in
case of conflict between an employee and the employer, or the hierarchy, problems were solved
internally, inside the company. However, things changed a lot in the past years, and employees, or their
family, started bringing the issues before courts of law. This created a phenomenon unknown before: the
district courts, before which labor issues had to be brought, were overflowed with cases concerning
individual labor disputes despite some measures. This was especially and largely publicized with cases
involving the death or suicide of an employee after which the family claimed the company was
responsible for the loss’. This leaded to the creation of labor disputes tribunal by the Labor Tribunal
law of 2004", aiming at resolving only labor related cases within the district court, as do the Conseils des
Prud’hommes in France. Labor law system is not seen as a super structure anymore, but is now

integrated by the general public.

The author would like to thank again Professor Masahiko Iwamura for having made this one month
stay within the C.O.E. of the University of Tokyo possible.

Law on Promoting the Resolution of Individual Labor Disputes (2001) and amendment to the Trade
Union Law in 2004.

Long seen as a Japanese specificity, this kind of job related death has proven topical in France too
recently, which is an example of the surprises of comparative laws studies
' This law took force on April 1%, 2006.
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Back the comparative aspect, sometimes comparisons offers amazing similarities between 2 law
systems that, apparently, would be very far from each other. That is significant, in our opinion, of the
central role of law in our society. Law in general, and labor law is no exception, carries some values,
some universal values, I would say humane values. Of course, the multiplication of international bodies,
like the ILO and the globalization of the world economy surely accelerated the process. However,
comparative law seems to bring some issues and questions about the very essence of Law in general,
and its role in the society. Does then the aim of law is to take into account the evolution of the society,
based on human comportments and behaviors or should law make the society go in one direction, based
more on values than comportments?

Striking similarities can be found between the 2 countries concerning the objective of reconciling
professional life and family life and more generally, personal life (work-life balance). In both country,
especially since the 1990’s and steaming up in the 2000’s, various new leaves and improvement on more
traditional tools made for parents to be able to take care of their children, not only at the time of birth,
but also in case of sickness. Moreover, such leaves have been extended to other members of the family,
like parents. However, if in both countries, legislation is comparable, results are totally different. More
precisely, in each country, the populations these measures are aimed at are not using it the same way.
The most striking example is the paternity leave. If only 04% of the fathers working in private
companies took this leave in Japan in 2003, in France, in 2004°, about 2/3" of the father untitled to use

such leave actually took it'.

A difference can be seen, especially when studying the method, concerning the important topic of
working time. Where France dramatically reduced at the turn of the decade the legal workweek to 35
hours with 2 laws in 1998 and 2000, after reducing it to 39 in 1982, now various laws are deconstructing
the general rule, multiplying the exceptions, and, finally, making the original measure, though still valid,
an empty shell. In Japan, the legal rule is the 40 hours workweek, since 1988, then 1997 for smaller
companies, when the 1987 revision of the Labor Standard Law was put into effect. However, still the
phenomenon of the uncompensated supplementary hours is undermining the legal rule, and creating
concerns about workers health. In this case, practice is still very different from rule. Practice seems to
resist to the rule. This difference didn't prevent both countries from implementing working time
averaging schemes, essentially for managers positions. The examples of the 2 countries might show a
common trend though: at some point, reduction of working time has its limits, and shouldn’t be seen as
an end in itself. Now the focus seems on the organization, the quality of the work. Maybe we shifted

from a working time system to a working styles system.

° 2 years after the implementation of the new leave.
“Le conge de paternité¢”, Denise Bauer, Sophie Pernet, DRESS, Etudes et résultats, N°442, Nov. 2005.
" Art. 32 of the Labor Standard Law (revised)
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