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dual criminality domestic tax
interest

double
taxation convention, DTCs

Andorra, Anguilla, Gibraltar, Liechtenstein, Nauru, Niue, Panama, Samoa,
Turks and Caicos Islands, and Vanuatu

5 OECD, Tax Co-operation: Towards a level playing field, 2006 Assessment
by the Global Forum on Taxation (2006).




Cook Islands

Joint Council of
Europe/OECD Convention on Mutual Administrative Assistance in Tax

Matters Nordic Convention on Mutual Assistance
Antigua and Barbuda 1
Aruba 1
Argentina 4

6 OECD, Tax Co-operation: Towards a level playing field, 2008 Assessment
by the Global Forum on Taxation (2008).
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http://www.oecd.org/document/7/0,3343,en_2649 33767 38312839 1 1 1 1,
00.html




Australia 1
The Bahamas 1
Barbados 1
Belgium 17
Bermuda 2
British Virgin Islands 1
Cayman Islands 1
Costa Rica 1
Denmark 16
Dominica 1
Finland 16
France 11
Germany 3
Grenada 1
Guernsey 1
Iceland 16
Isle of Man 2
Jersey 1
Marshall Islands 1
Mexico 2
Netherlands 11
Norway 16
Poland 10
Russian Federation 17
Saint Lucia 1
Sweden 16
United States 36
United States Virgin Islands | 36

8 Michael J. Graetz, Foundations of International Income Taxation, 494-502
(Foundation Press, 2003).



10

11

Bermuda, Cayman Islands, Cyprus,
Malta, Mauritius and San Marino

Uncooperative Tax Havens

Havens in a storm —_—

10 OECD, Harmful Tax Competition, An Emerging Global Issue, Box |
(1998).

11 OECD, Towards Global Tax Co-operation: Progress in Identifying and
Eliminating Harmful Tax Practices (2000).
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Aruba,

Bahrain, the Isle of Man, the Netherlands Antilles, and the Seychelles
Tonga

OECD Agreement on Exchange of Information on Tax Matters

Preamble
Article 1. Object and Scope of the Agreement
Article 2. Jurisdiction

12 OECD, The OECD’s Project on Harmful Tax Practices: The 2001 Progress
Report (2001).



Article 3.
Article 4.
Article 5.
Article 6.
Article 7.
Article 8.
Article 9.

Article 10.
Article 11.
Article 12.
Article 13.
Article 14.
Article 15.
Article 16.

Taxes Covered

Definitions

Exchange of Information Upon Request
Tax Examinations Abroad

Possibility of Declining a Request
Confidentiality

Costs

Implementation Legislation
Language

Other international agreements or arrangements
Mutual Agreement Procedure
Depositary’s Functions

Entry into Force

Termination

Nauru

the Principality of Monaco, and the Republic of Marshall Islands

Joint Ad Hoc Group on Accounts,

Vanuatu

13

the Republic of

Andorra, the Principality of Liechtenstein, Liberia,

13 OECD, The OECD’s Project on Harmful Tax Practices: The 2004 Progress
Report (2004).
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Barbados

14

15

14

Willian Vlcek, Offshore Finance and Small States: Sovereignty, Size and
Money 83 (Palgrave Mcmillan, 2008).
15 Paul O’'Neil, May 10, 2001, PO-366, available at
http://www.treas.gov/press/releases/po366.htm.
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Preamble

Article 1. Scope of the Agreement

Article 2. Jurisdiction

Article 3. Taxes Covered

Article 4. Definitions

Article 5. Exchange of Information Upon Request
Article 6. Tax Investigations Abroad
Article 7. Possibility of Declining a Request
Article 8. Confidentiality

Article 9. Costs

Article 10. Mutual Agreement Procedure
Article 11. Mutual Assistance Procedure
Article 12. Dialogue on further Cooperation
Article 13. Implementation Legislation
Article 14. Appendix

Article 15. Entry into Force

Article 16. Termination
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dual criminality

interest

domestic tax

1. The competent authority of the
requested Party shall provide upon
request information or the
purposes referred to in Article 1.
Such information shall be exchanged

without regard to whether the

1. The competent authority of the
requested party shall provide upon
request by the requesting party
information or the purposes
referred to in_ Article 1 of this
Agreement and in accordance with

conduct being investigated would
constitute a crime under the laws of
the requested Party if such conduct
occurred in the requested Party.

2. If the information in the
possession of the  competent
authority of the requested Party is
not sufficient to enable it to comply
with the request for information,

its further provisions.

2. Any request for information made
by a party shall be framed with the
greatest degree of  specificity
possible. In all cases, such requests
shall specify in writing the following:
(a) the identity of the taxpayer whose
tax or criminal liability is at issue;

(b) the period of time with respect to
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that Party shall use all relevant

information gathering measures to
provide the applicant Party with the
information requested,
notwithstanding that the requested
Party may not need such information
for its own tax purposes.

3. If specifically requested by the
competent authority of an applicant
Party, the competent authority of the
requested Party shall provide
information under this Article, to the
extent allowable under its domestic
laws, in the form of depositions of
witnesses and authenticated copies
of original records.

4. Each Contracting Party shall
ensure that its competent authorities
for the purposes specified in Article 1
of the Agreement, have the authority
to obtain and provide upon request:
a) Dinformation held by banks,
other financial institutions, and any
person acting in an agency or
fiduciary capacity including
nominees and trustees;

b) information regarding the
ownership of companies,
partnerships, trusts, foundations,
“Anstalten” and other persons,
including, within the constraints of
Article 2, ownership information on
all such persons in an ownership
chain; in the case of trusts,
information on settlors, trustees and
beneficiaries; and in the case of
foundations, information on
founders, members of the foundation
council and beneficiaries. Further,
this Agreement does not create an
obligation on the Contracting Parties
to obtain or provide ownership
information with respect to publicly
traded companies or public collective
investment funds or schemes unless
such information can be obtained

which the information is requested,;
(c) the nature of the information
requested and the form in which the
requesting party would prefer to
receive it;

(d) the matter under the requesting
party’s tax law with respect to which
the information is sought;

(e) the reasons for believing that the
information requested is foreseeably
relevant to tax administration and
enforcement of the requesting party,
with respect to the person identified
in subparagraph (a) of this
paragraph;

(f) grounds for believing that the
information requested is present in
the requested party or is in the
possession or control of a person
within the jurisdiction of the
requested party;

(g) to the extent known, the name
and address of any person believed to
be in possession or control of the
information requested,;

(h) a statement that the requesting
party would be able to obtain and
provide the requested information if
a similar request were made by the
requested party;

(i) a statement that the requesting
party has pursued all reasonable
means available in its own territory
to obtain the information, except
where that would give rise to
disproportionate difficulty.

3. Information shall be obtained and
exchanged under this Agreement D
without regard to whether the
requested party needs such
information for its own tax purposes
or whether the conduct being
investigated would constitute a crime
under the laws of the requested party
if it had occurred in the territory of
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without giving rise to
disproportionate difficulties.

5. The competent authority of the
applicant Party shall provide the
following information to  the
competent authority of the requested
Party when making a request for
information under the Agreement to
demonstrate the foreseeable
relevance of the information to the
request:

(a) the identity of the person under
examination or investigation;

(b) a statement of the information
sought including its nature and the
form in which the applicant Party
wishes to receive the information
from the requested Party;

(c) the tax purpose for which the
information is sought;

(d) grounds for believing that the
information requested is held in the
requested Party or is in the
possession or control of a person
within  the jurisdiction of the
requested Party;

(e) to the extent known, the name
and address of any person believed to
be in possession of the requested
information;

(f) a statement that the request is in
conformity with the law and
administrative practices of the
applicant Party, that if the requested
information was  within the
jurisdiction of the applicant Party
then the competent authority of the
applicant Party would be able to
obtain the information under the
laws of the applicant Party or in the
normal course of administrative
practice and that it is in conformity
with this Agreement;

(g) a statement that the applicant
Party has pursued all means
available in its own territory to

the requested party. The competent
authority of the requesting party
shall only make a request for
information pursuant to this Article

when it is unable to obtain the
requested information by other
means available in its own territory,
except where recourse to such means
would give rise to disproportionate

difficulty.
4. If the information in the
possession of the  competent

authority of the requested party is
not sufficient to enable it to comply
with the request for information, the
requested party shall take all
relevant  information  gathering
measures to provide the requesting
party with the information
requested, Dnotwithstandinq that
the requested party may not, at that
time, need such information for its
own tax purposes. Privileges under
the laws and practices of the
requesting party shall not apply in
the execution of a request by the
requested party and such matters
shall be reserved for resolution by
the requesting party.

5. Each party shall take all necessary
measures to compel production of the
information  requested, and if
specifically requested, the
information shall be provided in the
form specified by the competent
authority of the requesting party,
including depositions of witnesses
and authenticated copies of original
documents.

6. Each party shall ensure that it has
the authority, for the purposes
referred to in Article 1 of this
Agreement and subject to Article 2 of
this Agreement, to obtain and
provide, through its competent
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obtain the information, except those
that would give rise to
disproportionate difficulties.

6. The competent authority of the
requested Party shall forward the
requested information as promptly
as possible to the applicant Party. To
ensure a prompt response, the
competent authority of the requested
Party shall:

a) Confirm receipt of a request in
writing to the competent authority of
the applicant Party and shall notify
the competent authority of the
applicant Party of deficiencies in the
request, if any, within 60 days of the
receipt of the request.

b) If the competent authority of the
requested Party has been unable to
obtain and provide the information
within 90 days of receipt of the
request, including if it encounters
obstacles in furnishing the
information or it refuses to furnish
the information, it shall immediately
inform the applicant Party,
explaining the reason for its inability,
the nature of the obstacles or the
reasons for its refusal.

authority and upon a request:

(@) information held by banks,
other financial institutions, and any
person, including nominees and
trustees, acting in an agency or
fiduciary capacity;

(b) (i) information regarding the
ownership of companies and other
legal entities, including within the
constraints of Article 2 of this
Agreement, information on all
persons in an ownership chain; (ii) in
the case of partnerships, information
regarding the identities of the
members of the partnership; (iii) in
the case of trusts, information on the
settlors, trustees and beneficiaries;
and (iv) in the case of foundations,
information on  the founders,
members of the foundation council,
and beneficiaries.

]
]

dual criminality

[]
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[]

domestic tax interest

1. The requested Party shall not be
required to obtain or provide
information that the applicant Party
would not be able to obtain under its
own laws for purposes of the
administration or enforcement of its
own tax laws. The competent
authority of the requested Party may
decline to assist where the request is
not made in conformity with this
Agreement.

2. The provisions of this Agreement
shall not impose on a Contracting
Party the obligation to supply
information which would disclose
any trade, business, industrial,
commercial or professional secret or
trade process. Notwithstanding the
foregoing, information of the type
referred to in Article 5, paragraph 4
shall not be treated as such a secret
or trade process merely because it

1. The competent authority of the
requested party may decline to
assist:

(a) where the request is not made in
conformity with this Agreement and,
in particular, where the
requirements of Article 5 are not
met;

(b) where the requesting party has
not pursued all means available in
its own territory to obtain the
information, except where recourse
to such means would give rise to
disproportionate difficulty; or

(c) where the disclosure of the
information requested would be
contrary to the public policy of the
requested party.

2. This Agreement shall not impose
upon a party any obligation:
(a) to provide information that under
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meets the criteria in that paragraph.
3. The provisions of this Agreement
shall not impose on a Contracting
Party the obligation to obtain or
provide information, which would
reveal confidential communications
between a client and an attorney,
solicitor or other admitted legal
representative where such
communications are:

(@) produced for the purposes of
seeking or providing legal advice or
(b) produced for the purposes of use
in existing or contemplated legal
proceedings.

4. The requested Party may decline a
request for information if the
disclosure of the information would
be contrary to public policy (ordre
public).

5. A request for information shall not
be refused on the ground that the tax
claim giving rise to the request is
disputed.

6. The requested Party may decline a
request for information if the
information is requested by the
applicant Party to administer or
enforce a provision of the tax law of
the applicant Party, or any
requirement connected therewith,
which discriminates against a
national of the requested Party as
compared with a national of the
applicant Party in the same
circumstances.

the laws of the requested party is (i)

subject to legal privilege or (ii)
contains any trade, business,
industrial, commercial or

professional secret, or trade process,
provided that information that would
not otherwise constitute a trade,
business, industrial, commercial or
professional secret or trade process,
shall not be treated as such merely
because it is held by banks, other
financial institutions, and any
person, including nominees and
trustees, acting in an agency or
fiduciary capacity; or

(b) to carry out administrative
measures at variance with its laws
and administrative practices,
provided that nothing in this
subparagraph  shall affect the
obligations of a party under
paragraph 6 of Article 5 of this

Agreement. For purposes  of
paragraph 2(a), the term
“information  subject to legal
privilege” means information that
would reveal confidential
communications between a client
and an attorney, where such

communications are made for the
purpose of seeking or providing legal
advice or for the purpose of use in
existing or contemplated legal
proceedings.

3. A request for information shall not
be refused on the ground that the tax
liability giving rise to the request is
disputed by the taxpayer.

4. The requested party shall not be
required to obtain and provide
information which the requesting
party would be unable to obtain in
similar circumstances under its own
laws for the purpose of the
administration or enforcement of its
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own tax laws or in response to a valid
request from the requested party
under this Agreement.

5. Notwithstanding paragraph 4, the
statute of limitations of the
requesting party pertaining to the
taxes described in paragraph 1 of
Article 3 of this Agreement shall
govern a request for information. The
expiration of a statute of limitations
for taxes of the requested party shall
not preclude the requested party
from obtaining and providing the
requested information.

Any information received by a
Contracting Party under this
Agreement shall be treated as
confidential and may be disclosed
only to persons or authorities
(including courts and administrative
bodies) in the jurisdiction of the
Contracting Party concerned with
the assessment or collection of, the
enforcement or prosecution in
respect of, or the determination of
appeals in relation to, the taxes
covered by this Agreement. Such
persons or authorities shall use such
information only for such purposes.
They may disclose the information in
public court proceedings or in judicial
decisions. The information may not
be disclosed to any other person or
entity or authority or any other
jurisdiction without the express
written consent of the competent
authority of the requested Party.

Any information received by the
requesting party under this
Agreement shall be treated as
confidential and may only be
disclosed to persons or authorities
(including courts and administrative
bodies) in the jurisdiction of the
requesting party concerned with the
assessment or collection of, the
enforcement or prosecution in
respect of, or the determination of
appeals in relation to, the taxes
covered by this Agreement, or to
supervisory bodies, and only to the
extent necessary for those persons,
authorities or supervisory bodies to

perform their respective
responsibilities. Such persons or
authorities shall use such

information only for such purposes.
They may disclose the information in
public court proceedings or in judicial
decisions. The information shall not

be disclosed to any other person,
entity, or authority, or used for any
purpose other than for the purposes
stated in Article 1, except in cases
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where the requested party provides

prior, written consent that the
information may also be used for
purposes allowed under  the
provisions of the existing Treaty on
Mutual Legal Assistance in Criminal
Matters between the parties, signed
July 8, 2002, that allows for the
exchange of certain tax information.
In no event shall information
provided under this Agreement be
disclosed to another country without
the express written consent of the
competent authority of the requested
party. Information received by the
requested party in conjunction with a
request for assistance under this
Agreement shall likewise be treated
as confidential in the requested

party.
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Tillinghast
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16 David R. Tillinghst, Issues in International Tax Enforcement, in Henry J.
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(John Doe Summons)

(fishing expedition)

Isle of Man

Aaron and Joel Slemrod ed., The Crisis in Tax Administration 38, at 42
(Brookings Institution Press, 2004).
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17

Isle of Man 18
Isle of Man

Isle of Man

17 J.C. Sharman, Havens in a Storm: the Struggle for Global Tax Regulation
92 (Cornell University Press, 2006).
18 Sharman, supra note 17, 92.
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19

(exchange)

19 Robert Couzin, Imposing and Collecting Tax, in Brian J. Arnold, Jacque
Sasseville, and Eric M. Zolt ed., The Taxation of Business Profits Under Tax
Treaties 171, at 184 (Canadian Tax Foundation, 2003).
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